
 

Agenda Item:  Request Approval of Hearing Officer’s Report on Session Law 2013-413 (H74) 
Readoption Group 4 Rules - 15A NCAC 02D .0540, .1800-.1808, .1900-.1907 and 
Final Approval of Regulatory Impact Analysis (546)  

 
Explanation:   A public hearing was held in Raleigh, North Carolina, on January 29, 2019, and in 

Clinton, North Carolina on January 31, 2019, on the amendment of one rule and 
readoption of 14 air quality rules in 15A NCAC 02D .0540, 15A NCAC 02D .1800, 
and 15A NCAC 02D .1900. Commissioner Charlie Carter, Environmental 
Management Commission and Air Quality Committee Member, was appointed and 
acted as the hearing officer for both hearings.   

 
15A NCAC 02D .0540 – Particulates from Fugitive Dust Emission Sources 

 02D .0540 is proposed for readoption with substantive changes to clarify the 
definition of “substantive complaints,” clarify the exemption for “land disturbing 
activities,” clarify the requirement for the submission of a fugitive dust control plan, 
the addition of gender neutral language, update the format of references and other 
general formatting changes. 

  
 15A NCAC 02D .1800 – Control of Odors 
 02D .1801 is proposed for readoption without substantive changes to update the 

format of references. 02D .1802 is proposed for readoption with substantive 
changes to add requirements for the odor management plan, clarify the required 
management practices, remove obsolete text, and to redefine the best management 
plan requirements. 02D .1803 is proposed for readoption without substantive 
changes to add general formatting changes. 02D .1804 is proposed for readoption 
without substantive changes to add clarification to the type of information needed to 
investigate odor complaints. 02D .1806 is being proposed for readoption with 
substantive changes to add an exemption from the applicable provisions of Session 
Law 2017-108, revise the requirements for an odor management plan, add an 
intermediary step prior to requirement for maximum feasible controls, revise the 
requirements for maximum feasible controls, update the format of references and 
other general formatting changes. 02D .1807 and .1808 are proposed for readoption 
without substantive changes to update the format of references and other general 
formatting changes. 

  
 15A NCAC 02D .1900 – Open Burning 
 02D .1901 is proposed for readoption without substantive changes to update the 

format of references and add other general formatting changes. 02D .1902 is 
proposed for readoption with substantive changes to remove three definitions that 
are no longer applicable, remove two acronym definitions because they are only 
used once in the rule, clarify three definitions, and to add a new definition for “right-
of-way maintenance” to distinguish it from the definition of “land clearing.” 02D .1903 
is proposed for readoption with substantive changes to clarify the types of open 
burning that is permissible, clarify the requirements for fires purposefully set for fire-
fighting personnel training, update the format of references, and add other general 
formatting changes. 02D .1904 is proposed for readoption with substantive changes 
to incorporate the changes to federal emissions guidelines and standards outlined 



 

in 40 CFR 60 Subpart CCCC and Subpart EEEE, which were finalized by the U.S. 
Environmental Protection Agency on June 23, 2016, and December 16, 2005, 
respectively. 02D .1905 is proposed for amendment to update the addresses of the 
Regional Office locations. 02D .1906 is proposed for readoption without substantive 
changes to clarify the requirements needed to establish a partial air pollution control 
program by counties or local municipalities. 02D .1907 is proposed for readoption 
without substantive changes to clarify the requirements and factors for multiple 
violations from a single episode. 

  
 A regulatory impact analysis was submitted to the Office of State Budget and 

Management (OSBM) in accordance with G.S.150B-21.4. The OSBM determined 
the rule changes have little to no impact on state or local governments and no 
substantial economic impact and was approved on June 13, 2018. A revision of the 
regulatory impact analysis to incorporate the applicable provisions of Session Law 
2017-108, An Act to Amend Certain Laws Governing Agricultural Matters, was 
prepared and submitted to OSBM. The revised version of the regulatory impact 
analysis encompassed the applicable odor provisions of the Session Law. On 
October 5, 2018, the OSBM officially approved the Division of Air Quality’s revisions 
to the regulatory impact analysis. This revised version of the approved regulatory 
impact analysis can be found in Chapter VI of this hearing record. 

 
 The proposed rules and regulatory impact analysis were published in the North 

Carolina Register, Volume 33, Issue 12, and posted on the Division of Air Quality 
website for the public comment period from December 17, 2018, to February 15, 
2019. However, upon further review, the Division of Air Quality inadvertently posted 
the incorrect June 13, 2018, regulatory impact analysis on its website instead of the 
correctly revised October 5, 2018, regulatory impact analysis containing the fiscal 
impacts of Session Law 2017-108. The revisions to the regulatory impact analysis 
only impacted 15A NCAC 02D .1806 to encompass the applicable odor provisions 
in the Session Law. To address this issue, the Division of Air Quality opened up a 
new comment period beginning March 15, 2019, through May 14, 2019, to receive 
comment on the proposed readoption of air quality rules in 15A NCAC 02D .1800, 
Control of Odors, and the revised regulatory impact analysis approved by the Office 
of State Budget and Management (OSBM) on October 5, 2018. Pursuant to Session 
Law 2013-413 rules in several sections are proposed for readoption with some 
substantive and other primarily minor administrative updates.  

  
 For 02D .1802 one commenter recommended elimination of exemption in 02D 

.1802(c)(2), recommended the Director change his response period for odor 
complaints from 30 days to 7 to 14 days. No changes were made a result of the 
comment and the DAQ wishes to retain both the exemption and the 30-day 
response period. One commenter commented that the proposed rule language in 
15A NCAC 02D .1802(c)(1) is not consistent with the language in G.S. 106-403 and 
the DAQ update permit references in 02D 1802(c)(2).  The DAQ made changes to 
the proposed rule to be consistent with General Statute. 

  
 For 02D .1806 two commenters commented on proposed rule language in 02D 



 

.1806(d)(11). One commenter asked to amend the exemption to require evaluation 
of the effectiveness of the odor management practices. One commenter opposed 
the addition of the exemption in 02D .1802(d)(11) and commented that the proposed 
language exceeds the authority granted by S.L. 2017-108.  No changes were made 
to the rule.   

   
 There were approximately 216 commenters that objected to odor in the River Bluff 

community and commented on the effectiveness of the state’s air quality rules. The 
DAQ Wilmington Regional Office has responded to numerous odor complaints 
specific to that area of the commenters. Through investigation, the DAQ determined 
the source of the objectionable odor and has issued an objectionable odor 
determination. This determination requires the facility to install maximum feasible 
control technology to eliminate the objectionable odor. No changes were made to 
the 02D .1806 rule as result of the comments received.  

  
 For 02D .1903, one commenter requested DAQ to restore restriction requirements 

in 02D .1903(b)(12) for disposal of material generated during a natural disaster. The 
commenter also suggested that the term “vegetative” be added to the beginning of 
15A NCAC 02D .1903(b)(12) to make it consistent with the restriction in 15A NCAC 
02D .1903(b)(2)(C). The DAQ agrees with the commenter and restored and revised 
the rule language to include restrictions in .1903(b)(2)(A) through (E) and added the 
term “vegetative”. One commenter commented on proximity of controlled burns and 
setback distances. No changes were made to the setback distances in the proposed 
rule because they were set by Session Law 2011-394.  

  
 The U.S. Environmental Protection Agency (EPA) provided several comments on 

the 02D .1900 rules. R. Scott Davis, Chief of the EPA’s Air Planning and 
Implementation Branch, commented that the revision to 15A NCAC 02D 
.1903(b)(12) deletes the restrictions of Subparagraph (b)(2) from its requirements. 
The commenter stated that the restrictions provide safeguards for protection of 
public health such as consideration of wind direction, proximity to occupied 
structures, and the hours during which burning is allowed. The commenter asked 
why the State’s definition for “100 percent wood waste” in 02D .1904 differs from 
federal rule definitions for materials to be combusted. The commenter asked why 
the proposed revision for 02D .1904 for incorporation into the State Implementation 
Plan under Clean Air Act Section 110 references the federal requirements for state 
plan submissions under Clean Air Act Section 111(d)/129. The commenter noted 
that 02D .1904(d)(1) references Subparagraph (d)(5) of the proposed rule when it 
should reference Subparagraph (b)(6). 

 
 The DAQ agreed with EPA’s comments and made the change by restoring and 

revising language to include the restrictions in in 02D .1903(b)(12). For 02D .1904, 
the DAQ made changes to the definitions for “100 percent wood waste” and “100 
percent yard waste” for consistency with federal requirements. The DAQ revised 
rule language and the reference is now Subparagraph (b)(7) after the addition of a 
new definition for “clean lumber.” Also, the DAQ made changes by removing the 
references to the requirements for State Plan submissions under Section 



 

111(d)/129 of the Clean Air Act in the proposed version of 02D .1904.  
 
Recommendation: The Hearing Officer recommends that the proposed readoption of 15A NCAC 02D 

.0540, .1800 and .1900 as presented in Chapter II and the regulatory impact 
analysis in Chapter VI of this hearing report, with the revisions noted above, be 
adopted by the Environmental Management Commission. 


